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Federal Rules of App2llate 
Procedure’ (4 | 


Federal Rules 
Procedure (5 


Federal Rules of Crin 
Procedure (48 a.) 


Foderal Rules of Criminal 
Procedure (48 b.) 


Title 18 USC, Section 371 


Title 18 USC, Section /723 


U.S. y Bertolott 
529 F2d 149 (2nd Cir. 1975) 


25+ Vv. Snerling 
S06 F2d 1323 (2nd Cir. 1971) 


POINT I: 

Is the Order denying Detendant's motion to dismiss the 
Indictment as being in violation of th2 November 13th, 1974 order of 
the Court precluding th2 government in areas of its nroof and rem tiring 


compliance with prior orders, in crror? 


Was the D>fendant ie i ST y trial pursuant 


Did the 
Rokert Fochopin, over 
unrelated crimes and conspiracies create a prejudicial snill-ov>: 


priving the Defendant of a fair trial? 


BST COPY AVAILABLE 


STAT&IZUT OF THe CASE 


On September Sth, 1973, the Defendant herein, under Indictment | 
No. 1973-300, was charged with Conspiracy to Commit Offenses against the 
United States by making $80,000.00 worth of counterfeit obligations of 
the United States with the intent to defraud and by transferring and de- 
livering certain counterfeit obligations of the United States with the 
intent that the same b> treated as true and genuine in violation cf Title 


18 U.S.C, Section 371, and with a violation of Title 18, Section 


| 


that he did willfully =nd knowingly receive $20,000.00 in false and coun- 
ae obligations of the United States with the intent that the seme be 


used as true and genuine Federal Roscrve Votes. On Uovember 13th, 1974, 


a United States' Attorney, after declaring the government ready ‘or 


prnsece to change the time period within which the possession of counter- 


‘tak currency occurred in violation of Titl2 18 U.S.C, Soction 473. The 


,Court denied the motion and precluded the government 


m proving da'es 


jat a variance from those supplied in the 3ill of Particulars, whercupon 


\the United States' Attorney's request for a continuance was granted. The 
Court further ordered the government to furnish Particulars in accordance 


with prior fulings or seek clarifications, if necessary. On November 14th, 


|1974, @ superceding Indictment (No, 1974-303) was filed with the Clerk of 
lthe Western District Court. This Indictment contained the same allegation: 
as Indictment No, 1973-300 except that the time of the alleged offense in 


iCount 2? was changed to include that time period which the government was 


precluded from amending its Bill of Particulars to include on Novenwer 


13th, 1974, By Memorandum Decision filed August 8th, 1976, the Court 


Genied Defendant's motion to dismiss Indictment Wo. 1974-303 as being 


in contravention of the Court's Order of November 13th, 1974 under In- 


dictment Lo, 1973-300. Indictment No, 1974-303 proceeded to trial on 


March 22nd, 1976 resulting in a conviction under Count 1 and a hung jury 


€@s to Count 2 of the Indictment. A Motion for Judgment of Acquittal was 


grented as to Count 2 of the Indictment and denied as to Count 1 on 


April 29th, 1976, 


Edward Barezak was the government's main witness, having been 


~ 


named as an unindicted co-conspirator. He testifieg that he first met 


the Defendant in December of 1970 (Transcript, p. 18) ana thereafter saw 


him frequently for approximately two years (p. 19). Mr. Barezak testi- 


fied that he and the Defendant first discussed the Production of counter- 


feit $10.00 bills erouna March of 1971 ane epproximatcly $80,000.00 was 


‘eae (p. 21). This was done and the money placed in a box by Mr, 


‘econ @round April 4th, 1972 (p. 22). The $10.00 bills used to produce 


the negatives were supplied by the Defendant (>. 26) who was to sell the 


counterfeit 310.00 bills in bulk and remit one-third of the Proceeds to 


Mr. Barczak (p. 28). The Defendant supplied the Paper to Mr. Barezak 


around February or Marck of 1972 (p. 30) as well as Periodically supply- 


ing technical information regarding the Printing cf the counterfeit bills 


(p. 32). The Defendant, around April 4th, 1972, removed the $80,000.00 


in $10.00 bills from Mr, Barezak's shop during a weekend when Barezak was 


not present, 


| 
Mr. Barczak was shown government “xhibit No. 1 and iderti-! 


fied it as consisting of counterfeit $10.00 bills, some of which he pro- | 


This Exhibit contained $180,000.00 in counterfeit $10.00 bills, 311 of 


duced and others within the =xhibit having an unknown origin (p. 37-38). 
| 


Which had been seized from Joseph Cala and Barbara Morris in California 


' 
(p. 88, 91-92); however, Barezak mainteined that he only produced $80,000 | 


in counterfeit $10.00 bills (p. 122). Mr. Parczak was show a portion ; 
of government Exhibit Uo. 10 which were used negatives of a 910.00 bill 
and indic ted that these plates had not been run on his press nor used by | 


him, although they were produced by him (p. 135-137). 


fir, Barezak further testified that he first met and spoke 
with James Gambacorta on approximately the Sth day of January, 1973 when 


Gambacorta was driving a limousine at Mr. Barczak's father's funeral 
| 


126-27, 132); that Gambacorta then called him on January llth, 1972 


| ana asked him to come to Delaware Avenue and Avery Street with samples of 


| the counterfeit currency to show a potential buyer (p. 132-33). Mr, 
Barczak was arrested at this meeting. 


Mr. Robert Pochopin, a Secret Service agent, testified over 


the objection of the Defendant (p. 143, 147) as did James Gambacorta 


(p. 191-98), 


Pochopin ¢ :stified that on January llth, 1973, he purchased 


85 counterfeit $10.00 bills from James Gambacorta (p, 143, 182); however 


he indicated thet only 80 of the 85 bills had the same source as the 


1 $180,900.00 comprising governinc®. Sxhibit No. 1, which was seized from 


Joseph Cala and Barbara l’orris in Salifornia (p. 183-84). Pochopin had 


no knowledge as to the source of the prodiction of the remaining 5 bills 


(p. 189). 


James Gambacorta related that in April or May of 1972, he 
received approximately $200,000.00 in counterfeit $10.00 bills from Joe 
Cempana (p. 202) and identified government <xhibit ‘ilo. 1 as being those 
bills (p. 203). 

He first discussed counterfeit currency with Campana in the 
spring of 1971 and wes asked by the Defendant if he could obtain the 
necessary peper (p. 204-05). Gambacorta obtained the paper in early 
1972 (». 


208) from Joe Suppa in return for a promise to teke cere of 
| him (5. 217). Gambacorta then gave the $200,000.00 to Joseph Cala in 

|| Celifornis in July of 1972 (p. 209) but does not indicate whose idea this 
| wes other than his own. He retained $1,000.00 of the counterfeit money 


ee 210) for himself. 
| 


Gambacorta states that the first time he met 2arczak was when 


I ne was working Sarczak's father's funeral on January 6th, 1973 and that 


on that date he gave $500.00 in counterfeit $10.00 bills to Charles 


Saletta (p. 251). Gambacorta was arrested on Januery 11th, 1973 when 


he sold 85 $10.00 bills to Pochopin (p. 143, 182) and stated that all of 


| the 85 bills came from government “xhibit No. 1, the money he received 


from th2 Defendant. Gambacorta also indicated that government <:xhibit 


to. 10 was taken from his possession at the time of his arrest (p. 246). 


POINT I 


Indictment No, 1973-303 should be declared a nullity and dis- 
missed in that it is in direct violation of the Order of the Hon, Lloyd 
F. MacMahon, United States District Judge, on November 13th, 1974 under 
Indictment No. 1973-300, 

fndictment Uo, 1973-300, wherein the Defcndant was charged 
v¥ th conspiracy to produce and distribute counterfeit currency, a viola- 


; tion of Title 18 USC, Section 371, ana possession of counterfeit currency 


in violation of Title 18 USC, Section 473, was ordered to trial on Novem- 


ber 13th, 1974, Hoth the United States Attorney and the Defendant 


were 


present. The United States Attorney advised the Court that they were 


ready for trial (Appondix, p. 5). The Defendant also announced ready for 


trial and unsuccessfully attempted ¢ ecargue a motion to dismiss for a 


failure on the part of the United Stetes Attorney to adequately comply 


with Defendant's Demand for a Bill of Particulers. After denying this 


, motion, the Court ordered the metter to trial (Appendix, p. 9). 


The government then moved to amend its Dill of Particulars 


and/or Indictment. The emendment sought was to change the time of the 


a 


occurrence charged in int 2 (possession of counterfeit currency) from 


in June, 1972 to the end of April or carly Nay, 1972 (Appendix, p. 10). 


The Court denied this motion and precluded the United Stzetes Attorney 
from putting into evidence information different than that alleged in 


the Sill of Particulars (Appendix, p. 11). The court then granted tha 


government's motion for a continuance directing the United States Attor- 


ney to furnish particulers as previously ordered and apply for a clari- 


fication of prior orders, if necessary (App2ndix, p. 13). 
The government did not comply with this order. The govern- 


ment ignored this order and devised a procedure to avoid it. On Novem- 


ber 14th, 1974, one dav later, without any attempt at compliance with 


the order of the previous day, a sun2rceding Indictment (iio. 1974-303) 
p y r J 


wes filed. 


This Indictment (iio, 1974-303) contained in Count 2 the 


changes the United States Attorney unsuccessfully sought to obtain in 


Court on November 13th, 1974. The superceding Indictment changed the 


time in Count 2 from “in June, 1972" to “on or about the end of May, 


1972 or early June, 1972). 


The Defendant, by motion filed December 19th, 1974 (Appendix, 


being a nullity and void in that it was in direct violation of prior 


ce 15-18), moved to dismiss the superceding Indictment io, 1974-203 as 
} 


orders of the Court (Appendix, p. 4-14). The Hon, John T., Curtin, U.S. 


District Court Judge, denied this motion (Appendix, p. 22-24) indicating 


| that “the procedure followed (by the) government does not violate Judge 


MacMahon's order". It is the contention of the Defendant that the govern- 
ment did violate Judge lacilahon's order of November 13th, 1974 (Appendix, 


p. 4-14) both in spirit and in fact. 


The government did not seek clarification of prior orders of 


the Court as to what nust be furnished in its Bill of Particulars 


(Appendix, p. 13) 


The government did not “urnish additional particulars (Ap- 
pendix, p. 13). 

The government did not abide by, honor, execute or pay any 
attention whatsoever to the preclusion order of the Hon. Lloyd F, 


MacMahon of iovember 13th, 1974 (Appendix, p. 11). 


In fact, the government totally ignored, forcot and avoided 
the proceedings of November 13th, 1974, treating those proceedings as 


though they never occurred, 


There is no question but that the government has the right 
to dismiss an indictment without prejudice and seek a superceding indict- 
ment (Federcl Rules of Criminal Procedure, 48 a.) but this must be done 
by leave of the Court (Rule 48 a., supra). The government, in the in- 
stant case, made no application to the Court but did it on its own ini- 


tiative. 

Rule 48 a. further provides that the government needs the 
Defendant's consent to do this at trial. How much closer to trial can 
a Defendant come then being ordered to proceed (Appendix, p. 9). The 
Defendant, on November 14th, 1974, was waiting for the government to 
comply with the Court's order of November 13th, 1974 (Apperdix, p. 4-14), 
not anticipating a new indictment which would wipe out and destroy 14 


months of expense end effort in preparing for trial. 


If the government was dissatisfied with tle Court's ruling 


of November 13th, 1974 and felt that it was detrimental to its chances 


of obtaining @ conviction, was not the proper remedy and the proper 
course of action to appeal fromt:* Court's order of November i3th, 1974? 
Is this not what Appellate Courts exist for; to wit, to review the de- 
cisions of lower courts which the litigants feel are improper? Should 
not the government have exercised its rights and appealed from the order 
of November 13th, 1974 as it had the right to do under the Federal Rules 
of Appellete Procedure, 4 b. and 5 a.? The government did not appeal thi 
ruling 2nd thus waived its right to do so, tacitly accepting the propriety 
of the order of Movember i3th, 1974. 

To allow the government to bring a d2fendant, after 14 
to the brink of trial end decid2 to stop and start the proceedings over 


because they are suddenly dissatisZied with their prospects of success 


is obnoxious to al! principles of justice. Can the executive brench of 


the government, in any litigation, avoid a detrimental court ord?r merely 


by starting the action anew? To allow such conduct simply creates th? 


situation whereby the government conducts its2lf by one s2t of rules and 


the defendant by another. A defendant could never say “stop, I'm not 


happy with the way this cease is going - let's start over". Since the 


defendant must ebid> by established procedures, must not the government 


abide by established procedures as w2ll? 


This Indictment (lo. 1974-303) should be dismissed and the 


conviction reversed in that the Indictment is null and void as being in 


direct violation of a prior court order and in dir» :t violation of all 


established rules and procecures. 


| 
| 


acts alleged in Count 1 of Indictment So. 1973-30). 


POINT II 


The Defendant herein was denied the right to a soeedy trial 
in violat.cn of Rule 48 b. of the Federal Rules of Criminal Procedure. 
Rule 48 b. of the Federal Rules of Criminal Procedure is 


controlling in the instant case. This Rule simply provides that " If 


7 “*e 


there is unnecessary delay in br: ging a defendant to trial, the Court 


may dismiss the Indictment ...". The governm.nt has caused unnecessary 


dzlay in the bringing of this motion to trial. The trial of this action 
was delayed by the government from -lovember 13th, 1974 to March 22nd 


a total of 17 mon*he. This delay wac occasioned solely through 


he efforts-of the government by the ignoring of the Court's 


g order of 


November 13th, 1976, a matter which is discussed above. 


Indictment iio, 1974-303 contained not only 


4 


Giftterent dates 


in Count 2, but alleged 12 overt acts in Count 1 as opposed to the 3 overt 


This compell7td the 


|\Defendant to renew all discovery proceedings in order to try and obtain 


\\ 


the particu.srs of the charges. It also resulted in the Defendant having 
to abandon 14 months of effort in defending against Indictment No. 1973- 


300. see Appendix, p. 19-21) 


POINT IIL 


The proof of several conspirecies at trial with which the 


Defendant wes not charged but which were similar in nature to the sate cle 
acy with which the Defendant was charged created prejudicial error, com- | 
pelling a reversal. : * 
The Defendant herein was charged in Vount 1 of the Indictment | 
with conspiring with 2dward Barczek (and only “<dward Barczak). to produce 
and distribute counterfeit currency in violation of. Title 18 USC, Section 
471. 
| The proof on trial; However, was not limited to this one 
conspiracy. Two witnesses; to wit, James Gambacorta and Robert Pochopin, 
| (Transcript, p. 143, 147, 191-98) testified to numerous conspiracies and 
crimes. All of these conspiracies and crimes appeared to revolve about 
the Defendant and Zdward Larcezak, but none of them involved both the 
\| Defendant and Jdward Uarezak nor directly established the overt acts 
alleged in Count 1; to wit: 
1) James Gambacorta sold Robert Pochopin 85 counterfeit 
$10,u0 bil!s (p. 143, 182). 
2) Robert Pochopin testified chat 5 of the bills he 


| purchased from Gambacorta were not from the bills Gambacorte received 


from Campana (p. 183-84, 203). 
| 3) Darezak testified that he produced $80,000.00 in 


counterfeit $10.00 bills (p. 21) and Gambacorta testified that the 


a2, 


Defendant delivered $200,000.00 in 310.00 bills to him (p. 203). The 
D-fendant was charged with dealing with a sum of $80,000.00 in counter- 
feit $10.00 bills, not $200,000.00. ‘To what conspiracy did the addi- 
tional $120,000.00 relate? 


4) Gambacorta testifi a was in possession of counter- 


rrest (p. 246) which were 


wgqatives which Carczak testified 


use them nor were they run on his press 
Gambacorta 


separate and distinct conspiracy 
6) Gambacorta and Uvarezak agree that they met for the 


4 


first time on or about the 6th day anuary, 1973 (p. 126-27, 132, 


and on January 6th, 1973 Gambacorta acknowl2dges he gave $500.00 in coun- 


‘ 


| terfeit currency tc 251) - another separate and dis- 


tinct con | acy. 


7) Gambacorte testified that he discussed counterfeiting ? 
with the Defendant and obtained pap2r for him, but never indicated who 


| eise was involved (po. 204-5) other than one Joe Suppa (p. 201). Is this 


| 


|| the conspiracy alleged in Count 1 to prod 


| 


\| and distinct conspiracy to produce ¥120,000.00? 


$80,000.0U or a separate 


8) James Gambacorta 3g: - gold 3200,000.00 to Joseph 
| 


i 


Cale in California (p. 209). ‘What to do with Count -? 


9) Pochopin seized $200,000.00 from Cala and Morris in 

California (p. 183), which is totally unrelated to Count 1, the Defendant 
and &dward Sarczak. 

In fact, nowhere within the testimony of Gambacorta or 
Pochopin can there be found anything which connects the Defendant to 
“dward Barczak nor which supports any of the overt acts alleged in Count 
1 of the Indictment. 

The 2nd Circuit Court of Appeals in U.S. 4 
F2d :23 (2nd Cir. 1974) cautioned prosecutors not to charge one con- 
spiracy when the proof will show several, which is exactly what occurred 


in the instant case. 


The Court in U.S. vy, Bertolotti, 529 F2d 149 (2na@ Cir. 1975) 
eversed a conviction because of a failure to heed the admonitions of 
|Sperling (supra). In Dertolotti there were 29 defendants end 21 unin- 

: icted co-conspirators and at least 4 separate conspiracies were proven. 
| This created a prejudicial spill-over causing a transference of guilt 
| 
| from one defendant to another. 

| This prejudicial spill-over has occurred in the i 

| sine there is only one defendant and one unindicted co-conspirator in 


|jthe instant case, there were at least 8 separate and distinct conspiracies 


Biss viiin involving 8 different individuals es noted to wit: 
! Gambacorta and Pochopin 

{! 

Gambacorta, the Defendant and an unnamed 3rd 


Cambacorta, the Defendant an@ an unnamed 3rd 


i 
' 
; 


| 
| 
| 
| 
| 
| 
| 
| 
| ; 
| 


Larezak and Gambacorta 
Ganbacorta, Barcza? Charles Saletta 
Sempacorta, the : it and Joe Sunppa 
Geambacorta and Cal 
Cala and ttorris 
eriance between the one con 
separate and distinct conspiracies 
spill-over. Uo jury, when considcring 
man, should be allowed to hear so m stim gerding other crimes 
which are it Ti eafenda [ - be noted that 
neither t ( ta nor J tLe 
hat involved 


ever 


should be convicted 


jhad in the ins 


WHER 2FORL, the Defendent requests this Court revorse the 
conviction under Count 1 of the Indictment and dismiss same in that the 
Indictment is null and void being in direct violation of the November 
13th, 1974 order of the Hon, Llovd F ilahon, or reverse the convic- 
tion under Count 1 of the Indictment and dismiss the Indictment in that 
the Defendant hed been denied th2 right to 


in the Federal Rules of Criminal Procedure (42 b.) or, 


~ 


viction under Count 1 of the Indictment and order a new trial based upon 


the prejudicial ocrror which occurred through the admission of the testi- 
mony of Robert Pochopin and James Gambacorta over the Defendant's bjec- 


tion, 


